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Introduction  
In Victoria Advance Care Directives can be made under the common law. This is the body of rules and 
legal principles established by previous court decisions. The following information is provided to answer 
frequently asked questions about common law Advance Care Directives. The content is provided as 
general information. It is not intended as legal advice and should not be relied on as such. 
 
What is an Advance Care Directive (ACD)? 
It is a document that states your preferences and directions for medical care in case you become 
incapable of making or communicating your wishes because of severe injury, illness or disease. 
 
What is the difference between an Advance Care Directive and an Advance Care Plan? 
An Advance Care Directive always refers to a document prepared by a competent adult. This means you 
are aged 18 or above, of sound mind and you understand the consequences of putting your choices in 
writing. It is also commonly referred to as a Living Will or Health Directive. In Victoria the term Advance 
Care Plan is another name used for an ACD. Advance Care Plan can also refer to a care plan signed on 
behalf of a non-competent person, usually by the Medical Attorney or a close relative. 
 
Is an Advance Care Directive legal? 
Yes, it is based on the common law principle of autonomy. This means that adults of sound mind have 
the legal right to decide what will happen to their own bodies. You have the right to say yes or no to 
future medical treatment while you are competent.   
 
What is the purpose of an Advance Care Directive? 
To record your express wishes and directions for medical care in case you suffer from a serious medical 
crisis or deterioration in health. It spells out to your family and doctors how you want to be looked after if 
you can’t make decisions for yourself. An ACD helps your family and doctors to understand and respect 
your personal choices and preferences. Putting things down in black and white is convincing evidence of 
your wishes and makes it more likely you will get the care you want. 
 
I’ve talked to my family about my wishes, why write it down? 
Memories aren’t always reliable and people can remember things very differently. Doctors and relatives 
can have different viewpoints. Conflict can arise if there is no clear agreement about what is right for you. 
Your family may find it stressful to make difficult decisions on your behalf. They may feel very unsure if 
they are doing the right thing for you. Putting it in writing makes it easier for everyone involved to be on 
the same page. It helps to remove any uncertainty and enable peace of mind for those involved. 
 
When is an Advance Care Directive used? 
ACDs can relate to any future time of impaired decision-making not just right at the end of life. They 
apply if you become very sick and unable to make decisions for yourself or if your doctor assesses that 
your mental faculties are impaired and you can’t make rational decisions. There are many reasons why 
this might occur. Here are some examples, a person could: collapse from a major stroke or heart attack; 
suffer serious injury and be put on life support; become delirious due to a life threatening illness; suffer 
serious complications from major surgery; develop Alzheimer’s dementia; have a traumatic car accident 
and fall into a coma or persistent vegetative state; be very aged and frail. 
 
What type of information can I put in my Advance Care Directive? 
It is helpful to write about any personal values that influence your treatment choices including religious 
beliefs. ACDs commonly include preferences about one or more of the following: resuscitation and life 
support, use of life prolonging treatments such as permanent tube feeding; specific medical treatments to 
avoid; unacceptable situations when treatment should be limited to comfort care; goals for care in the 
event of a significant loss in health or function; end of life care wishes; organ and tissue donation; other 
information to assist doctors and family to make care decisions. 
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What form do I use to make my Advance Care Directive (ACD)? 
It is up to you. There is no standard document for common law ACDs and there are no restrictions on the 
format you can use. Different styles are available and you can look for one that best suits your needs. 
Search online or check with your GP, local hospital or public health service.  
 
Do I need a legal practitioner to complete my Advance Care Directive? 
No. The law does not require  you to use a lawyer to make a valid ACD. 
 
Do I need a medical practitioner to complete my Advance Care Directive? 
It is not a legal requirement but it is very wise to see your doctor to discuss your choices. This is a safety 
precaution to ensure you fully understand how your written preferences could affect the care you get in 
the future. It is also prudent to have your doctor co-sign your form as a reliable witness to your ability to 
make your own decisions. This will help other doctors who treat you to be confident you understood the 
consequences of your decisions. 
 
How is my ACD used to make decisions for me? 
There are three key points to understand. 
 
1. The directions in your ACD only apply if you cannot make or communicate decisions for yourself. 

Your doctor must first assess this when a decision is needed and be satisfied that in your case you 
cannot personally make or indicate a choice.  

 
2. Your ACD can be relied upon in good faith only if your treating doctor is confident that the ACD 

presented is valid. A valid ACD is one that is made freely and voluntarily by a competent adult. 
Further scrutiny may be necessary if a person with an interest in your welfare raises genuine concern 
that the document presented is not yours; or when making or changing your ACD you didn’t 
understand what you were doing; or you were being unduly influenced or coerced by another 
person; or you changed your mind while you were capable but hadn’t yet updated your ACD. 
 

3. Your express wishes can only be followed if clearly applicable to your situation. The directions you 
give in your ACD must be checked to see if they are clear and specific and can be applied to the 
circumstances at hand.  
 

Is my Advance Care Directive legally binding? 
An ACD made under the common law is not strictly binding. It is your doctor’s role to decide what 
treatment may be beneficial. Even if your ACD says you want it, your doctor is not obliged to provide 
futile treatment, that is treatment that cannot work or the burdens will outweigh any benefit. Doctors 
must also disregard any unlawful direction e.g. a request for euthanasia to intentionally hasten death with 
a lethal dose of medicine.  
 
If you want to make a legally binding refusal of treatment there is another option. It is limited to use 
for a current medical condition and not one that might occur in the future. You must use the form 
prescribed by Victorian legislation (Medical Treatment Act 1988). This is called a Refusal of Treatment 
Certificate (RTC). Your condition does not have to be terminal but it must be a current medical condition 
diagnosed by a medical doctor. If you are determined to avoid treatment, you can co-sign a RTC with 
your doctor. It is an offence of medical trespass for any health professional to wilfully ignore your RTC and 
give you treatment that you refuse in this way. 
 
How can I avoid problems with my Advance Care Directive? 
Be as explicit as possible so there is no uncertainty about what you mean. Ensure your ACD is properly 
identified with your full name and date of birth. Ensure you sign and date it. Get your GP to co-sign 
that you are capable of making your own decisions. Talk openly about your choices with your family 
and give them a copy. It is best to be crystal clear about your wishes.   
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Can my Advance Care Directive be ignored? 
No, the ethical practice of medicine does not permit your clear and applicable directions to be ignored. 
Doctors are required to act in your best interests. This includes giving due consideration to your express 
wishes. If you give a clear instruction to limit or withhold certain medical treatment your doctor is obliged 
to take notice. Victorian law also states that any person responsible for making decisions on behalf of a 
patient (e.g. a Medical Attorney, Guardian or relative) must take into account the patient’s known wishes. 
 
How can I let health providers know I have an ACD if I’m away from home? 
Carry an alert card in your purse or wallet to advise paramedics and hospital staff you have one.  
Provide a name and phone number of who they can ring to obtain a copy of your ACD (e.g. your Medical 
Attorney, GP or family). Carry a copy in your bag or on a portable electronic device (e.g. a USB stick 
attached to your key ring). Make sure your travel companion or your family at home know about it so 
they can tell your doctors.  
 
Will my Advance Care Directive be accepted in other states? 
There are no guarantees but it is better to have your wishes formally documented than not. If you are 
likely to spend a significant amount of time interstate it may we worth checking on the legislated forms in 
use there. For more information go to www.advancecareplaning.org.au. 
 
What should I do with my Advance Care Directive once completed? 
Keep your original form at home where it is easily accessible by you and your family when needed. It is 
recommended that you make copies and give them to: 
 
• Your Medical Enduring Power of Attorney (Agent) and any Alternate Agent you appoint 
• Your family so they have a record of your wishes and there are no surprises for them later on 
• Your GP and Medical Specialist/s to keep on file 
• Your regular hospital and any new hospital (public or private) when you are hospitalized 

What if I change my mind about what I want? 
You can update your Advance Care Directive at any time while you still have the mental capacity to do so. 
Small additions can be written onto your original form, initialled and dated. If you want to make a major 
change to your medical care preferences it is best to complete a new form so it is very clear what you 
want. A new form will revoke any previous versions. Give an updated copy to your medical attorney, 
family, doctor, hospital or anyone you gave a previous copy to.  
 
Do I need to review my Advance Care Directive? 
Yes, it is wise to review your ACD annually to ensure it is accurate and current. 
An earlier review may be worthwhile if there is a significant change in your medical condition or prognosis. 
 
Where can I get help to prepare my Advance Care Directive? 
If you live in the Frankston Mornington Peninsula region call Peninsula Health’s Advance Care Planning 
Service. Help and advice from a trained Advance Care Planning Clinician is available. If you live in another 
region, ring your local public health service to see if they have an Advance Care Planning program or go 
to the online list at http://advancecareplanning.org.au/resources/victoria  
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